
IN ASSOCIATION WITHPUBLISHED BY

DAVID COLDRICK AND LYNNE BRADEY

Coldrick on Personal Injury Trusts 
Fourth Edition





Foreword ..........................................................................................................................VII

A lawyer’s tale ...................................................................................................................IX

Introduction to the fourth edition ........................................................................................XI

The four pillars of this work ..............................................................................................XIII

Acknowledgements ...........................................................................................................XV

Disclaimer .......................................................................................................................XVII

Copyright ........................................................................................................................XVII

Table of cases ..................................................................................................................XIX

Table of statutes and legislation .......................................................................................XXI

Chapter 1: An overview of personal injury trusts................................................................. 1
Introduction .......................................................................................................................... 1
Getting over the fear factor ................................................................................................... 1
What exactly is a ‘personal injury trust’? ................................................................................. 2
Do all personal injury clients need advice on personal injury trusts? .......................................... 3
Does advice on personal injury trusts only need to be given to those already in receipt 
of means tested benefits? ...................................................................................................... 3
Do personal injury trusts have tax advantages? ....................................................................... 4
Do personal injury trusts help clients retain entitlement to means tested benefits? ....................... 5
Timing: when is it ‘too late’ to found a personal injury trust? .................................................. 12
Independent financial advice and the Trustee Act 2000 (TA 2000) .......................................... 12
A summary of the financial obligations of trustees of personal injury trusts ............................... 14
The Solicitors’ Accounts Rules 1998 and personal injury trusts ................................................ 17
Thinking long term .............................................................................................................. 17
Summary of Chapter 1 ........................................................................................................ 18

Chapter 2: Choice of personal injury trust ........................................................................ 21
Why is it important to consider different types of personal injury trusts? ................................... 21
The implications of the 2006 Budget upon the choice of personal injury trust .......................... 21

III

Contents



Contents

IV

Underlying considerations behind the choice of a personal injury trust  ................................... 22
Types of personal injury trusts ............................................................................................... 22
Original Section 89 IHTA trusts for the disabled .................................................................... 28
Making a decision over the choice of trust ............................................................................ 29
Finance Act 2006: the implications for pre 22 March 2006 personal injury trusts and future 
personal injury trusts ........................................................................................................... 30
The extension of Section 89 IHTA trusts for disabled persons .................................................. 37
The capital gains tax principal private residence exemption, ordinary discretionary trusts and 
Section 89 and 89A trusts ................................................................................................... 43
Summary of Chapter 2 ........................................................................................................ 44

Chapter 3: Getting technical – means-tested benefits ....................................................... 45
Benefits implications of personal injury trusts ......................................................................... 45
A brief overview of benefits .................................................................................................. 45
Mainstream income-related means-tested benefits and awards for personal injury ................... 49
A word about tax credits ...................................................................................................... 54
Residents in long-term-care and the receipt of personal injury awards ..................................... 55
Personal injury trusts and care provided at home ................................................................... 58
Additional notes on personal injury trusts and means-tested benefits ....................................... 59
Pension credit ..................................................................................................................... 60

Chapter 4: Choice of trustees ........................................................................................... 67
Can a settlor be a trustee of his/her own personal injury trust? ............................................... 67
How many trustees should there be? .................................................................................... 67
Are friends and family suitable trustees? ............................................................................... 67
Are professional trustees appropriate? .................................................................................. 68
Can trustees be beneficiaries? ............................................................................................. 68
Can a trustee live abroad? .................................................................................................. 69
How old should a trustee be? .............................................................................................. 69
Who should never be a trustee? ........................................................................................... 70
When does trusteeship take effect? ....................................................................................... 70
Summary of Chapter 4 ........................................................................................................ 70

Chapter 5: Personal injury trusts and investment .............................................................. 71
Introduction ........................................................................................................................ 71
Defining and meeting the investment challenge ..................................................................... 72
Modern Portfolio Theory and its implications for trust investment policy ................................... 75
Building an asset class portfolio – the basics ......................................................................... 77
Selecting and working with a financial adviser ....................................................................... 84
Summary of Chapter 5 and conclusion ................................................................................. 86

Chapter 6: Periodical payments ........................................................................................ 89
A brief history ..................................................................................................................... 89
Why have few structured settlements been implemented in the past? ....................................... 90
The Courts Act 2003 .......................................................................................................... 91



Coldrick on Personal Injury Trusts

V

Can periodical payments be assigned or charged? ............................................................... 96
What about variable periodical payments orders? ................................................................. 97
Are periodical payments treated any differently than a lump sum for benefits entitlement? ........ 98
The viability of periodical payments and indexation ............................................................... 98
The indexation of periodical payments ................................................................................ 100
The indexation issues ........................................................................................................ 103
RPI ................................................................................................................................... 103
The Annual Survey of Hours and Earnings (ASHE) 6115 ...................................................... 107
Other elements ................................................................................................................. 109
The creation of a two-tiered system .................................................................................... 111
The advantages of periodical payments .............................................................................. 113
The disadvantages of periodical payments .......................................................................... 115
Other issues ..................................................................................................................... 116
Conclusions ..................................................................................................................... 117

Chapter 7: Personal injury trusts and the Court of Protection .......................................... 119
Introduction ...................................................................................................................... 119
Jurisdiction ....................................................................................................................... 119
The Court of Protection and personal injury trusts ................................................................ 120
Why apply to found a personal injury trust for a patient ? .................................................... 121
Should the deputy be retained? .......................................................................................... 125
Worked example of an application for a personal injury bare trust ........................................ 127
Court of Protection Application form .................................................................................. 128
Guidance notes ................................................................................................................ 135
Court of Protection Annex A Supporting information for property and affairs applications ....... 141
Court of Protection Assessment of capacity ......................................................................... 159
Guidance notes ................................................................................................................ 169
Court of Protection Witness statement ................................................................................. 171

Chapter 8: Will-making in the context of personal injury bare trusts ............................... 177
Executors .......................................................................................................................... 177
The beneficiaries ............................................................................................................... 177
Indecisive testators ............................................................................................................ 178
‘Letters of Wishes’ ............................................................................................................. 178
Property issues and succession ........................................................................................... 178
Inheritance tax planning in the context of personal injury trusts ............................................. 178
Death of family members and benefits-related planning ....................................................... 179
Death of carers ................................................................................................................. 179
Other potentially important matters .................................................................................... 180
Summary of Chapter 8 ...................................................................................................... 180

Chapter 9: Property transactions and personal injury trusts ............................................. 181
The natural link between personal injury trust work and property transactions ........................ 181
What are the advantages of the trust framework for a purchase? .......................................... 181
Practical issues to consider on a purchase  ......................................................................... 182



Contents

VI

Legal issues to consider on a purchase prior to exchange of contracts .................................. 182
Legal issues on a purchase post completion ........................................................................ 183
What are the relevant tax-related issues for personal injury trusts and property transactions? .. 183
Worked examples of property transactions and personal injury trusts ..................................... 184

Chapter 10: Personal injury trusts – some problem areas ............................................... 189
Fatalities cases .................................................................................................................. 189
Professional negligence compensation ................................................................................ 190
Other types of compensation ............................................................................................. 190
Past care awards ............................................................................................................... 191
Divorce ............................................................................................................................ 192
Disagreement among the trustees ...................................................................................... 193
Can the defendant reduce the award if a personal injury trust is contemplated? .................... 193
The implications for litigators ............................................................................................. 197
The choice and use of powers comprised in a personal injury trust ....................................... 199

Chapter 11: General precedents .................................................................................... 203
Precedent covering letter and guide for clients ..................................................................... 203
Precedent Pro Forma Instructions ........................................................................................ 215
Precedent Guidance for Beneficiaries and Trustees .............................................................. 220
Precedent Guide on Compensation Protection Trusts for Benefit Paying Agencies Including the 
Local Authority .................................................................................................................. 228
Precedent Resolution to Distribute ....................................................................................... 234

Chapter 12: Drafting personal injury trusts ..................................................................... 237
The fundamental responsibilities of the draftsman in using these personal injury 
trust precedents ................................................................................................................ 237
The style of the following personal injury trust precedents ..................................................... 238
Who may legally draft a personal injury trust? ..................................................................... 238
Common factors contained within the personal injury trust precedents .................................. 239
Uncommon factors contained within the personal injury trust precedents ............................... 241
Precedent for a Personal Injury Discretionary Settlement: Notes ............................................. 244
Precedent for a Personal Injury Flexible Life Interest Settlement: Notes ................................... 250
Precedent: Personal Injury Bare Trust: Notes ........................................................................ 257
Precedent for a Personal Injury Bare Trust: Mentally Capable Adult ....................................... 258
Precedent for a Personal Injury Bare Trust: Court Order for a Minor under rule 21.11 of the 
Civil Procedure Rules 1998 ............................................................................................... 265
Precedent for a Personal Injury Bare Trust: Court of Protection for a Mentally 
Incapable Beneficiary ........................................................................................................ 270
Precedent for a Personal Injury Life Interest Settlement: Court of Protection for a Mentally 
Incapable Beneficiary ........................................................................................................ 276
Precedents for Personal Injury Section 89 IHTA 1984 Trusts for the Disabled: Notes ............... 281
Precedent for a Personal Injury Section 89 IHTA 1984 Trust for the Disabled: Wide Form ....... 283
Precedent for a Personal Injury Section 89 IHTA 1984 Trust for the Disabled: Narrow Form 
for a Mentally Incapable Person ......................................................................................... 289
Examples of the Type of Further Provisions the Draftsman May Also Choose to Incorporate .... 294



Coldrick on Personal Injury Trusts

VII

Appendix 1: The Standard Provisions of the Society of Trust and Estate Practitioners 
(1st Edition) .................................................................................................................... 297

Appendix 2: Paying family carers: income tax and national insurance issues  .................. 303

Appendix 3: A practitioner’s guide to Court of Protection property procedures ................ 313

Index ............................................................................................................................. 325





IX

Foreword

THIS IS the fourth edition of a very important book.
We are in the midst of a financial crisis, described by the Governor of the Bank of England as: 

“The worst financial crisis since the First World War.”
Money is important. Without money the Good Samaritan would not have been able to help 

the man who fell among thieves. It is even more important when those who have suffered injuries, 
through no fault of their own, come to be compensated.

When I used to write the section on ‘Personal Injury Trusts’ in Facts & Figures (Sweet & Maxwell), 
I appreciated that I did not know and understand sufficiently to give the topic the attention that it 
deserved. David Coldrick took over this task for me, so that those who read that section in Facts 
& Figures began to understand why it is vital to set up a personal injury trust for the protection of 
clients’ compensation.

This book, now developed and extended, explains what should be done and why. It is the source 
book for all those who need to create such trusts, explaining the reasons and basis for the advice 
that David Coldrick gives his clients, and those who buy this fourth edition.

He may describe himself as immodest, but he should be proud of the clarity with which he writes. 
That, alone, is a gift, which needs to be cherished and admired. Many of us attempt to write with lucid 
clarity on complex subject matters, but so few achieve that standard. Coldrick does it well and easily.

Anyone who buys this edition has no excuse for failing to understand how to protect his/her 
clients. It is a valuable addition to the armoury of any personal injury lawyer who is seeking to 
maximise the damages for his/her clients. It should be one of the growing number of essential books, 
necessary to have on one’s bookshelf.

Robin de Wilde, Q.C.,
218 Strand Chambers,
Third Floor,
218, Strand,
London WC2R 1AT

21 November 2008
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A lawyer’s tale

DAVID COLDRICK was born 
in Leeds in 1965 during a 
terrible snowstorm, which 
rather sets the scene. After 
this bleak start he was 
educated at Broad Lane 
School, Bramley, which is 
now converted into expensive 

flats. Being a late starter, and not having 
obtained a scholarship by reason of being 
quite singularly innumerate, he continued 
at Lawnswood Comprehensive School. That 
sadly burnt down, while he was attending 
in 1980. It was rebuilt and subsequently 
demolished again in 2003, this time to 
make way for a monument to educational 
progress clad in the new municipal chic 
colours of pastel pink and grey. There is still 
no blue plaque or statue. 

He won the 1984 ‘Leeds Mechanics 
Institute’ prize for academic achievement 
(£10 had been worth rather more in 1900 
– the trustees should obviously have taken 
more account of developments in investment 
practice). He studied Law at Nottingham 
University, graduating with an LLB in 1987. 
He went to Chester College of Law for the 
1987/8 ‘Hell session’. He trained at DLA 
(then Broomheads, Sheffield) leaving them in 
1990. He completed his ‘Articles’ with Taylor 
and Emmet, a long established Sheffield 
general practice. He subsequently became 
head of its private client department. He 
joined the new pure private client firm, 
Wrigleys Solicitors in 1997. In 1998 he 
became the partner in charge of Wrigleys’ 

Sheffield operations. He remains there 
developing a growing team of private 
client specialists. 

His clients include many private 
individuals and trusts. Funds under his 
trusteeship amount to hundreds of millions of 
pounds, hence the need to get quite serious 
about trustee investment. He has also dealt 
with the private client operations involved in 
the collection of funds from the estates of 
deceased Lloyds Names on the behalf of his 
client the Society and Corporation of Lloyds 
(‘Mr Popular’). He has wide technical and 
practical expertise in asset protection type 
issues, all aspects of wills, trusts, estates and 
personal capital taxes planning.

He became ‘the Johnny Appleseed of 
the personal injury trusts sector’ as author 
of the groundbreaking Coldrick on Personal 
Injury Trusts (Ark Group 2002, 2005 and 
2007). He was also author of Protecting the 
Assets of Older People (Ark Group – now 
out of print). His other most recent works 
are Coldrick on Care Home Fees (Ark 
Group, 2005) and Coldrick on Modern 
Trustee Investment (Ark Group, 2006). 
He was editor of the national professional 
journal Elderly Client Adviser from 2003 
until 2008, and is now a board member 
and columnist. He has also contributed to 
various other professional works, journals, 
and lectures widely. He is a member of the 
Panel of External Deputies of the Office of 
the Public Guardian, a member of the Law 
Society Probate Section, the Society of Trusts 
and Estates Practitioners (STEP) and Solicitors 
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for the Elderly (SFE). He lives in Sheffield 
with his long-suffering wife Karen and is 
still just about on speaking terms with three 
stepchildren Danielle, Chloe and Nicole. 

He is (clearly) a totally immodest 
individual, but all his works are written in a 
spirit of helpfulness, humility and without taking 
life too seriously. Readers are encouraged to 
plant the knowledge in their own orchards and 
let it bear fruit in its own way. 

Advice on tree care, pruning and feeding 
are available from the author via e-mail at: 
david.coldrick@wrigleys.co.uk, or by post at: 
David Coldrick, Wrigleys Solicitors, 3rd Floor, 
Fountain Precinct, Balm Green, Sheffield S1 
2JA, or by telephone on: 0114 2675588 

A lawyer’s tale



XIII

THE AUTHOR has a few simple principles in 
mind in the creation of this work that avoids 
the need for a long introduction. Just as the 
‘Pillars of Hercules’ set the boundary of the 
ancient Mediterranean World at the Straits of 
Gibraltar, so he hopes these principles will 
set some clear boundaries for an efficient 
work on a difficult and surprisingly wide-
ranging legal subject. 

Just as the boundaries of the 
Mediterranean World were extended by 
exploration, so the author always expected 
the boundaries of this work to become 
extended over succeeding editions. In 
particular, this fourth edition contains 

a rather more in-depth analysis of the 
investment-related aspects of the subject. 

The author has been encouraged by 
the response to the first, second and third 
editions, and this work now appears to be 
widely used by practitioners. It is clear that 
there was a significant unmet need in the legal 
marketplace for a convenient summary of the 
position. It is hoped that this fourth edition 
helps the busy reader keep up with the law.

The changes arising from the Mental 
Capacity Act 2005 most relevant to the 
practitioner are now fully integrated into this 
report, but the benefits and tax rules are also 
brought up to date as at 30 September 2008.

Introduction to the fourth edition
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The four pillars of this work

One
To enable compensated persons to understand and obtain the best deal from the means-tested 
benefits system through the use of personal injury trusts.

Two
To enable solicitors to unravel the mystique surrounding the foundation and administration of 
personal injury trusts, and to enable them to fulfil their role better for it. 

Three
To enable solicitors to develop compensation protection services to help protect their firms from 
negligence claims, and to improve ‘the bottom line’.

Four
To enable solicitors to carry out the above in as efficient and as practical a way as possible with 
the greatest amount of professional peace of mind.

David Coldrick, Sheffield, November 2008
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